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CORPORATE DISCLOSURE STATEMENT
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Spencer Harris make the following disclosures:

1. Are said parties a subsidiary or affiliate of a publicly owned corporation?
No.

2. Is there a publicly owned corporation, not a party to the appeal, that has a
financial interest in the outcome? No.

s/Melissa Roberge March 27, 2018
Melissa Roberge
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STATEMENT REGARDING ORAL ARGUMENT
This Court can resolve the issues raised in this appeal absent oral argument.
Accordingly, Appellants MNPD Officers Spencer Harris and Brad Bracey waive

oral argument.

{N0191338.1} 1
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JURISDICTIONAL STATEMENT

Baxter filed his original Complaint on January 7, 2015 pursuant to 42 U.S.C.
§ 1983 (“Section 1983”) alleging violations of his Fourth Amendment rights.
(Compl., Page ID # 1-30, RE 1). Baxter alleged two Fourth Amendment claims:
(1) excessive force by Officer Harris, a K-9 handler who released his partner Iwo
to apprehend Baxter; and (2) “failure to intervene” on the part of Officer Bracey,
who failed to act to stop the K-9 apprehension. The District Court had jurisdiction
over the action pursuant to 28 U.S.C. §§ 1331 & 1343(a)(3).

Previously, this Court considered Officer Bracey’s qualified immunity
defense at the Motion to Dismiss stage. (Sixth Circuit Opinion, PagelD# 280 -283,
RE 72). A panel of this Court affirmed the District Court’s order denying Officer
Bracey’s Motion to Dismiss. Id. Officer Harris did not challenge the sufficiency of
the complaint.

On October 13, 2017, Officers Harris and Bracey filed their motion for
summary judgment asserting that based on the record developed, Officer Harris
reasonably deployed Iwo to apprehend Baxter and that Officer Bracey lacked any
meaningful opportunity to intervene, based in part, that Iwo only responds to
commands from Officer Harris. (Motion for Summary Judgment, PagelD# 441 -
443, RE 99; Memorandum of Law in Support of Summary Judgment, PageID# 525

— 537, RE 100). Both Officers also asserted that no clearly established law put

{N0191338.1} 2
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them on notice that their conduct violated the Fourth Amendment; and, thus they
were entitled to qualified immunity. Id. Baxter timely filed his response. (Response
to Summary Judgment, PagelD# 574-615, RE 102). The Officers filed a reply in
support of their motion. (Reply in Support, PageID# 616-618, RE 103). Baxter,
then filed a response in opposition to the Officers’ Reply. (Response/Sur Reply,
PagelD# 619-629, RE 104).

In denying the Motion for Summary Judgment on January 22, 2018, the
Court quoted extensively from this Court’s order on the motion to dismiss.
(Memorandum Opinion and Order, PagelD# 630-632, RE 105). The District
limited its consideration of the record to the facts in Baxter’s testimony that
matched those contained in the complaint. Based on the limited consideration of
the facts submitted, the District Court concluded that a reasonable jury could find
that a Constitutional violation had occurred. The District Court did not evaluate the
clearly established prong of the qualified immunity analysis. Id. at PagelD # 632.

A order denying qualified immunity is immediately appealable to the Court
of Appeals under the “collateral order” doctrine. Harrison v. Ash, 539 F.3d 510,
521 (6th Cir. 2008). “[A] district court's denial of a claim of qualified immunity,
to the extent that it turns on an issue of law, is an appealable ‘final decision’ within

the meaning of 28 U.S.C. § 1291 notwithstanding the absence of a final judgment.”

{N0191338.1} 3
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Mitchell v. Forsyth, 472 U.S. 511, 530 (1985); Hayden v. Green, 640 F.3d 150,
152 (6th Cir. 2011).
Accordingly, shortly after the District Court’s order, on January 25, 2018,

Officers Harris and Bracey timely filed the instant appeal. (Notice Of Appeal,

PageID# 645-646, RE 108).

{N0191338.1} 4
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STATEMENT OF ISSUES PRESENTED

L. Was Officer Harris’s use of K9 Iwo reasonable when Baxter had committed
aggravated burglary, continually refused to surrender—even after the
Officers issued a canine warning, and only seconds elapsed between Officer
Harris being in the vicinity of Baxter and the release of Iwo?

II.  Is Officer Harris entitled to qualified immunity because the facts of this case
do not fit squarely within this Court’s prior precedent about the use of a
canine?

III.  Did Officer Bracey have a meaningful opportunity to intervene when only
five seconds passed between when he and Officer Harris were in the vicinity
of Baxter, Officer Harris gave no indication that he would release Iwo, and
Iwo only responds to commands from his handler, Officer Harris?

IV. Is it clearly established that Officer Bracey has a duty to intervene in a
canine apprehension when there is no Supreme Court or Sixth Circuit

precedent?

{N0191338.1} 5
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STATEMENT OF THE CASE

On January 8, 2014, Baxter walked around “looking for something” because
there were people who would buy laptops and other electronics from him. (Baxter
Deposition (“Baxter Depo.”), PagelD# 458-459, RE 99-1). He would open doors
and if they were unlocked he would run in, grab a few things, and run back out. /d.
After breaking into a home on Portland Avenue, he stole some change, car keys
and a bottle of liquor. Id. at PagelD# 462. After observing Baxter enter the home a
neighbor called the police. (Declaration Spencer Harris (“Harris Dec”) 9§ 8,
PagelD# 516, RE 99-2) While on the phone with the police, the neighbor saw
Baxter leave the home and get into the car.

After seeing a police helicopter and a police car, Baxter knew the police
were looking for him and he bolted from the car to a home he had previously
broken into. (Baxter Depo., PagelD# 463-464, RE 99-1). While fleeing, he
acknowledged that “it looked pretty bad.” Id. at PagelD# 466.

Once officers arrived on the scene they verified that Baxter had committed
an aggravated burglary. (Harris Dec. § 8, PageID# 516, RE 99-2; See Tenn. Code
Ann. § 39-14-402(defining aggravated burglary as burglary of a habitation)).
Given Baxter’s actions in fleeing and the serious crime he had committed, the K-9
unit was called in to assist in apprehension. (Harris Dec. q 7-8, PagelD# 516, RE

99-2).

{N0191338.1} 6
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The aviation unit tracked Baxter to a home on Fairfax Avenue, where Baxter
jumped through a ground floor window that led to a basement. (Baxter Depo.,
PagelD# 464-465, RE 99-1). He immediately ran across the room to look out
another window for police, but upon hearing the police radio he went to a
defensive position between a chimney and a water heater. Id. at PagelD# 468.
While light was coming in through the windows, Baxter still described the
basement as dark. Id. at PagelD# 468-469; Harris Declaration § 12, PageID# 518,
RE 99-2.

Baxter saw a police officer look into the windows, but does not know if the
officer saw him. (Baxter Depo. PagelD# 470, RE 99-1). Despite knowing police
surrounded the home, hearing police officers call for his surrender, and knowing
they intended to release a police dog, Baxter remained hidden and silent. Id. at
PagelD# 471-473.

Officer Bracey shouted a warning into the basement that a canine would be
released. (Harris Declaration q10-11, PagelD# 516, RE 99-2). Officer Harris then
echoed the warning. Id. After Baxter failed to appear, Officer Harris released his
K9 partner, Iwo'. Id.; Baxter Depo., PageID# 473, RE 99-1. Iwo shadowed the

path Baxter himself had previously taken. (Baxter Depo., PageID# 473, RE 99-1).

' Iwo is a malinois police dog that has been certified since August 18, 2010. To
become certified Iwo and Officer Harris completed 584 hours of training that
included training on criminal apprehension. Thereafter, for five to ten hours each

{N0191338.1} 7
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Baxter then saw the two officers come around the water heater with Officer
Harris eventually taking a position in front of him with Officer Bracey behind
Baxter. Id. at PagelD# 474-476.> Two came up to Officer Harris, who grabbed his
chain while he reared up at Baxter. Id. at PageID# 477. For the next few moments,
Officer Harris continued to shout at Baxter to put his hands up. Id. at PagelD# 478-
479. Baxter does not recall Officer Bracey saying anything; but, believes that
Officer Bracey had a “sense” Officer Harris would let the dog go. Id. at PagelD#
480.

At no point did Officer Harris see that Baxter’s hands were up and only
Seconds passed before Officer Harris released Iwo. (Harris Dec. 4 13, PagelD#
516, RE 99-2; Baxter Depo., PageIlD# 479, RE 99-1). Baxter has never claimed
that he told the Officers that he intended to surrender or in any way communicated
that he was not a threat.

According to Baxter, Iwo lunged and bit him multiple times under his left
arm pit. (Baxter Depo., PageID# 479, 482, RE 99-1). Iwo is trained to bite once

then to maintain the bite until commanded to release. Baxter’s medical records

month, Iwo and Officer Harris completed additional training. Iwo will only
respond to his handler and will not obey commands from any other person,
including a police officer. (Harris Dec. q 4-5, PageID# 517, RE 99-2).

? The Defendants adopted Baxter’s facts as to what transpired in the basement for
purposes of summary judgment only.

{N0191338.1} 8
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reflect that he only received a single puncture wound, which is consistent with
Iwo’s training. (Nashville General Records, PageID 519 — 524, RE 99-3).

Once Iwo apprehended Baxter, Officer Bracey placed handcuffs on Baxter.
(Baxter Depo., PageID# 488, RE 99-1). Officer Harris reached in and pulled Iwo
off of Baxter. Id. at PagelD# 484. Baxter cannot recall if Officer Harris would have
also given a verbal command to Iwo to release. Id. at PagelD# 486. Additionally,
Iwo 1is trained to only respond to his handler, whether it be to release a bite or in

any other scenario. (Harris Decl. 9§ 6, PageID# 515, RE 99-2).

{N0191338.1} 9
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SUMMARY OF THE ARGUMENT

Alexander Baxter committed aggravated burglary by breaking into an
occupied home, looking for items to steal before proceeding to break into a car. A
diligent neighbor observed Baxter’s commission of these crimes and alerted the
Metropolitan Nashville Police Department. MNPD responded by enabling aerial
support and sending patrol officers to the area. In the face of this overwhelming
police response, Baxter fled and broke into another home concealing himself in a
dark basement. Once the police confirmed the neighbor’s account, they called for a
K-9 unit because of the serious nature of the crime.

At that point, Officer Harris and Officer Bracey reported to the home Baxter
holed up in. Both officers gave a warning that if Baxter did not surrender a K9 dog
would be released. Irrationally, Baxter refused to surrender. Officer Harris, as K9
Iwo’s handler, released the dog into the basement. Officers Harris and Bracey
followed Iwo into the basement and warily approached Baxter. After a fleeting
moment, Officer Harris released Iwo to secure Baxter. At the time, Officer Bracey
was positioned behind Baxter. Iwo bit Baxter once and secured him until Officer
Bracey could place Baxter in handcuffs.

As a threshold matter, Officer Harris’ actions did not constitute excessive
force and no clearly established law holds that it does. Baxter’s hidden position

coupled with his erratic behavior in fleeing from the police when boxed in, and

{N0191338.1} 10
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continued unwillingness to surrender knowing that a police dog would be released,
would give a reasonably competent officer, like Officer Harris, the justified belief
that Baxter posed a threat of safety to the officers. The Supreme Court has
repeatedly reminded the Federal Courts that Officers are entitled to qualified
immunity unless a case is identified where an officer acting under similar
circumstances was held to have violated the Fourth Amendment. Here, there is no
such case as the situation confronted by Officer Harris is distinguishable from this
Court’s prior precedents. Therefore, he is entitled to qualified immunity.

With regard to Officer Bracey, he lacked any meaningful opportunity to
intervene. Baxter’s only support for his failure to intervene claim is that Officer
Bracey and Officer Harris made eye contact in the seconds before Iwo was
released. It is undisputed that Officer Harris did not say anything before releasing
Iwo, Officer Bracey was located behind Baxter, and that Iwo will only respond to
his handler and not to other police officers. Moreover, there are no cases that
inform Officer Bracey of an affirmative duty to intervene in a canine apprehension
under these circumstances. Officer Bracey is similarly entitled to qualified
immunity.

Accordingly, this Court should reverse the District Court.

{N0191338.1} 1 1
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STANDARD OF REVIEW
The Court of Appeals reviews de novo a district court’s decision to deny a

summary judgment motion that is based on qualified immunity. Hayden v. Green,

640 F.3d 150, 153 (6th Cir. 2011).

{N0191338.1} 12
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ARGUMENT

I. BAXTER EXHIBITED COMPLETELY IRRATIONAL BEHAVIOR
AS HE FLED FROM THE POLICE AFTER COMMITTING
AGGRAVATED BURGLARY. DESPITE BEING GIVEN MULTIPLE
OPPORTUNITIES TO ACTUALLY SURRENDER, HE REMAINED
CROUCHED IN A DEFENSIVE POSITION. OFFICER HARRIS
WAS ENTITLED TO VIEW BAXTER’S POSITION WITH HIS
HANDS UP WITH SKEPTICSM GIVEN HIS PREVIOUS
BEHAVIOR. ACCORDINGLY, OFFICER HARRIS’S USE OF IWO
DID NOT VIOLATE THE FOURTH AMENDMENT.

A. The District Court Erred When It Only Considered The
Testimony Of Baxter That Confirmed The Allegations In The
Complaint.

In denying summary judgment, the District Court relied solely on this
Court’s order on the motion to dismiss, noting that Baxter’s testimony “entirely
corroborates all of the material facts alleged in his verified complaint, which the
Sixth Circuit has already found could support a finding of excessive force.” (Order
and Memorandum Opinion Denying Summary Judgment, PagelD# 632). Such
reliance 1s misplaced as this Court’s order only took into account the facts as
Baxter chose to present them in his Complaint.

Here, the factual record that developed included Baxter’s testimony about
not just the events in the basement, but also what occurred immediately before,

Iwo’s training history, and the Officers’ perspectives. In addition to the facts

alleged by Baxter in the complaint, the additional undisputed facts are:

{N0191338.1} 13
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e Baxter committed aggravated burglary (Baxter Depo., PagelD#
458-459, RE 99-1)

e Baxter fled from police officers and broke into another home
(Baxter Depo., PagelD# 463-465, RE 99-1).

e Baxter heard a K9 warning given; but, did not surrender (Baxter
Depo., PagelD# 471-473, RE 99-1).

e Baxter wedged himself between a water heater and chimney that
was shrouded in darkness. (Baxter Depo., PagelD# 468, 471-473,
RE 99-1).

e Officer Harris never saw Baxter with his hands in the air. (Harris
Decl. 9 13, PagelD# 516, RE 99-2).

e Only five seconds elapsed between Officer Harris spotting Baxter
and the release of Iwo. (Baxter Depo., PagelD# 479, RE 99-1).

e [wo is a highly trained police dog, who has completed 584 hours of
training, including on criminal apprehension, before he received
his certification on August 18, 2010. (Harris Decl.q 4, PagelD#
515, RE 99-2). Since then, Iwo and Officer Harris completed
monthly training, always receiving satisfactory scores. Id.

Accordingly, because there are no undisputed material facts the
reasonableness of releasing Iwo “is a pure question of law.” Dunn v. Matata, 549
F.3d 348, 353 (6th Cir.2008). The record shows that Baxter, a man who committed
aggravated burglary, only displayed erratic behavior and a complete unwillingness
to surrender, which necessitated the use of Iwo to safely apprehend Baxter. Given
Baxter’s behavior, and the rapidly evolving events, in which only 5 seconds
elapsed between Baxter and Officer Harris facing off, Officer Harris in the interest
of his safety, could not take Baxter’s apparent surrender at face value. Thus,
Officer Harris reasonably deployed Iwo to subdue Baxter and the District Court

should be reversed.

{N0191338.1} 14
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An excessive force claim that arises in the context of an arrest is analyzed
under the Fourth Amendment's “reasonableness” standard. Graham v. Connor, 490
U.S. 386, 394-95 (1989). The Fourth Amendment standard is objective, and it is
applied without reference to the officer's subjective motivations. Graham, 490 U.S.
at 397. The “ ‘proper application’ of the reasonableness inquiry ‘requires careful
attention to the facts and circumstances of each particular case ....” ” St. John v.
Hickey, 411 F.3d 762, 771 (6th Cir.2005) (quoting Graham, 490 U.S. at 396).
Factors to be considered in determining whether a use of force was excessive
include “the severity of the crime at issue, whether the suspect poses an immediate
threat to the safety of the officers or others, and whether he is actively resisting
arrest or attempting to evade arrest by flight.” Graham, 490 U.S. at 396. The
standard ‘“‘contains a built-in measure of deference to the officer's on-the-spot
judgment about the level of force necessary in light of the circumstances of the
particular case.” Burchett v. Kiefer, 310 F.3d 937, 944 (6th Cir.2002).

A court must recognize that “officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain, and rapidly evolving—
about the amount of force that is necessary in a particular situation.” Graham, 490
U.S. at 397. At the summary judgment stage of an excessive force claim, once the
court has “determined the relevant set of facts and drawn all inferences in favor of

the nonmoving party to the extent supportable by the record ... the reasonableness

{N0191338.1} 15
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of [the defendant's] actions ... is a pure question of law.” Dunn, 549 F.3d at 353
(quoting Scott v. Harris, 550 U.S. 372, 381 n. 8 (2007) (emphasis omitted).

While Baxter largely confirmed the allegations in his complaint there were a
number of material omissions from the complaint that came to light during
discovery. For example, rather than the bland assertion that he ran and hid during
the “course of the arrest,” discovery revealed that prior to Iwo’s deployment,
Baxter committed aggravated burglary by entering a home on Portland Avenue, in
Nashville. (Baxter Depo., PagelD# 458-459, RE 99-1). Knowing that the police
were searching for him, Baxter fled the scene. As he evaded the police, he
observed both a police helicopter and a police car and acknowledged “it looked
pretty bad” for him. Id. at PageID# 466. Having nothing to lose, Baxter continued
to flee and broke into yet another home. Id. at PagelD# 463-464.

Also, omitted from the complaint, but confirmed by Baxter in his deposition,
is the fact that the Officers gave a warning that a K-9 would be used to apprehend
him. Id. at PagelD# 471-473.

At the summary judgment stage, the Court’s inquiry is no longer limited to
the sufficiency of the complaint. Rather it goes beyond the Complaint and
considers the record as whole, “including depositions, documents...affidavits or
declarations” to determine if there is a genuine dispute as to any material fact. Fed.

R. Civ. P. 56(c).
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Respectfully, the District Court committed reversible error when it failed to
consider the entire record in deciding summary judgment. When the entire record
is considered, as well as this Court’s prior precedent, the District Court’s decision
should be reversed because the use of Iwo did not violate the Fourth Amendment.

B. Officer Harris’s Actions In Deploying Iwo Were Constitutional

Because He Correctly Presumed That Baxter Was Dangerous
From His Irrational Behavior And He Offered Several Warnings
Before Deploying A Well-Trained Canine.

Courts evaluate the use of a canine on a continuum. It is well established that
when a suspect is presumed dangerous because of the crimes they have committed,
or are acting irrationally, or are in a position to ambush police officers, and police
officers give several warnings before deploying well trained canines, that the use
of force is Constitutional. Robinette v. Barnes, 854 F.2d 909, 913-914 (6th Cir.
1988); Matthews v. Jones, 35 F.3d 1046, 1048 (6th Cir. 1994). On the opposite end
of the spectrum are situations where an officer brings a poorly trained canine
around an already handcuffed subject with no warning or uses a poorly trained
canine to apprehend a non-violent suspect. White v. Harmon, 65 F.3d 169, 1995
WL 518865, at *3 (6th Cir. 1995) (Table)(denying qualified immunity to a un-
trained K9 handler whose dog bit the plaintiff after other officers had apprehended

and handcuffed plaintiff); Campbell v. City of Springboro, Ohio, 700 F.3d 779, 789

(6th Cir. 2012)(denying qualified immunity where the canine had a history of
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excessive biting, had not been properly trained, and the canine was deployed
without warning or command from his handler).

Here, Officer Harris’s actions fall on the Constitutional portion of the
spectrum because the factors present in Robinette and Matthews are also present in
this case. The police pursued Baxter as a suspect in an aggravated burglary, when
he began acting irrationally by refusing to surrender when he saw a police
helicopter, multiple police cars, and knowing it “looked pretty bad.” Before Officer
Harris released Iwo into the basement, Baxter heard a warning being given.
Inexplicably, Baxter continued to remain in his defensive position behind the water
heater. Thus, Officer Harris could presume that Baxter was dangerous.

Importantly, the record lacks any evidence that bringing Iwo to the scene
was itself irresponsible, because of a lack of training. See Campbell, 700 F.3d at
787, 789 (“there 1s ample evidence to suggest that the deployment of [the canine]
in the search for Campbell was itself irresponsible and therefore unreasonable,
owing to Clark’s failure to adequately maintain [the canine’s] training.” “Even
more important to this case is the question of whether or not the [the canine] was
properly trained.”). In contrast to the canine in Campbell, since completing over
500 hours of training to become certified in 2010, Iwo has also completed monthly
training. Iwo achieved satisfactory scores throughout his training. (Harris Dec. §

4-5, PagelD# 515, RE 99-2).
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Despite Baxter’s subjective belief that he surrendered by continually
refusing to obey police commands and hiding in a darkened space, it is undisputed
that at the time Officer Harris released Iwo, Baxter was not handcuffed and could
have posed a danger to the Officers. Officer Harris, for purposes of Summary
Judgment, does not dispute that Baxter did actually have his hands raised.
Nonetheless, Officer Harris, based on Baxter’s irrational behavior in not previously
surrendering—despite overwhelming police presence—was not required to take
Baxter’s alleged surrender at face value. See Johnson v. Scott, 576 F.3d 658, 660
(7th Cir. 2009)(*no law that we know of required Scott to take Johnson's apparent
surrender at face value, a split second after Johnson stopped running”); Crenshaw
v. Lister, 556 F.3d 1283, 1293 (11th Cir. 2009)(*“it was objectively reasonable for
Lister to question the sincerity of Crenshaw's attempt to [surrender] and use the
canine to apprehend him. Lister was not required to risk his own life by revealing
his position in an unfamiliar wooded area at night to an armed fugitive who, up to
that point, had shown anything but an intention of surrendering”); Ingram v.
Pavlak, CIV.03-2531, 2004 WL 1242761, at *5 (D. Minn. June 1, 2004)(officers
reasonably could send a dog into a closet to flush out a suspect because, although
the suspect said he was surrendering, he continued to hide in the closet, and the
officers could not predict what he might do); McAllister v. Dean, 4:13—CV-2492,

2015 WL 4647913, at *6 (E.D. Mo. Aug. 5, 2015)(“defendants had no way of
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knowing how plaintiff was going to behave and they were not required to take his

apparent surrender at face value, especially with a gun in easy reach”); see also

Mullins v. Cyranek, 805 F.3d 760, 767 (6th Cir. 2015)(deadly force justified after

the suspect threw his gun away because the officer faced a rapidly escalating

situation and only five seconds elapsed between when the suspect threw his gun
away and when he was shot).
Baxter’s hidden position coupled with his erratic behavior in fleeing from

the police when boxed in, and continued unwillingness to surrender knowing that a

police dog would be released, would give a reasonable, competent officer, like

Officer Harris, the justified belief that Baxter posed a threat of safety to the

officers. Robinette, 854 F.2d at 913. Accordingly, Officer Harris’s use of K9 Iwo

was not excessive and the District Court’s decision should be reversed.

II. THE DISTRICT COURT DID NOT DETERMINE IF THE
OFFICERS’ CONDUCT VIOLATED CLEARLY ESTABLISHED
LAW. THIS COURT SHOULD CONSIDER THE ISSUE DE NOVO
AND FIND THAT OFFICER HARRIS IS ENTITED TO QUALIFIED
IMMUNITY BECAUSE NO CASE WITH SIMILAR
CICRCUMSTANCES HAS FOUND A CONSTITUTIONAL
VIOLATION.

“Under the doctrine of qualified immunity, government officials performing

discretionary functions are shielded from liability for civil damages insofar as their

conduct does not violate clearly established statutory or constitutional rights of
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which a reasonable person would have known.”” Caudill v. Hollen, 431 F.3d 900,
911 (6th Cir. 2005) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)).

Officer Harris is entitled to an analysis of whether his conduct violated
clearly established law. An analysis that the District Court’s Memorandum
Opinion and Order omitted. (PageID# 630-632, RE 105). As this Court’s review is
de novo, it should grant Officer Harris qualified immunity because both the lower
court and Baxter “failed to identify a case where an officer under similar
circumstances ... was held to have violated the Fourth Amendment.” White v.
Pauly, 137 S. Ct. 548, 551-52 (2017) (citation and brackets omitted).’

“Rights at issue must be clearly established, not just in the abstract sense, but
in a particularized sense.” Id. In fact, the Supreme Court has noted that, although
qualified immunity “do[es] not require a case directly on point, [ ] existing
precedent must have placed the statutory or constitutional question beyond
debate.” Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011) (emphasis added).

The Supreme Court has “repeatedly told courts...not to define clearly
established law at a high level of generality.” Ashcroft v. al-Kidd at 742. The
"dispositive inquiry . . . is whether it would be clear to a reasonable officer that his

conduct was unlawful in the situation he confronted." Saucier v. Katz, 533 U.S.

3 Alternatively, Officer Harris requests that the case be remanded back to the
District Court for it to examine the clearly established prong of the qualified
immunity analysis.
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194, 202 (2001). This inquiry “must be undertaken in light of the specific context

bh

of the case, not as a broad general proposition.” Brousseau v. Haugen, 543 U.S.
194, 198 (2004)(per curium)(quoting Saucier, 533 U.S. at 201). Such specificity is
especially important in the Fourth Amendment context, where the Court has
recognized that “it is sometimes difficult for an officer to determine how the
relevant legal doctrine...will apply to the factual situation the officer confronts.”
Saucier, 533 U.S. at 205.

Once an officer raises qualified immunity it is the plaintiff’s burden to show
that “no reasonable officer would have concluded, under the totality of the
circumstances, that probable cause to arrest existed.” Provience v. City of Detroit,
12-1576, 2013 WL 3357994(6th Cir. July 5, 2013)(citing Parsons v. City of
Pontiac, 533 F.3d 492, 500-501 (6th Cir. 2008).

Over the last several years, the Supreme Court has issued multiple decisions
reminding the lower courts not to define clearly established law at a high level of
generality. Mullenix v. Luna, 136 S. Ct. 305, 308 (2015) (citations omitted); See,
e.g., City and County of San Francisco v. Sheehan, 135 S. Ct. 1765, 1774, n. 3
(2015) (collecting cases where Supreme Court has reversed federal courts in

qualified immunity cases). Such specificity is especially important in the Fourth

Amendment context, where the Court has recognized that “[i]t is sometimes
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difficult for an officer to determine how the relevant legal doctrine, here excessive
force, will apply to the factual situation the officer confronts.” Id.

In Mullenix, the Supreme Court reversed the Fifth Circuit Court of Appeals
in a deadly force case because the court had “define[d] the qualified immunity
inquiry at a high level of generality—whether any governmental interest justified
choosing one tactic over another—and then fail[ed] to consider that question in
“the specific context of the case.” Mullenix v. Luna, 136 S. Ct. 305, 311 (2015).
There, the defendant officer instead of using spikes to apprehend Leija, a fleeing
felon, chose to shoot at the car to stop its progress; ultimately shooting and killing
Leija. Id. at 307. In upholding the denial of summary judgment, the Fifth Circuit
agreed with the District Court that there was a disputed fact about the immediacy
of the risk posed by Leija. The Supreme Court rejected that finding and chastised
the Fifth Circuit for ignoring cases that supported the officer’s assessment of the
threat and relying on cases that were “too factually distinct to speak clearly to the
specific circumstances.” Id. at 311-312. Accordingly, because the facts presented
did not fit neatly into either the constitutional or unconstitutional box the Court
granted the defendant officer qualified immunity because it “protects actions in the
hazy border between excessive and acceptable force.”

The Eleventh Circuit recently granted qualified immunity in circumstances

analogous to this case, when the use of the K9 did not fall squarely at either of the
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spectrum. Jones v. Fransen, 857 F.3d 843 (11th Cir. 2017). Under Eleventh
Circuit precedent on one end of the spectrum are cases where the crime at issue
was minor, none of the circumstances indicated that the plaintiff was armed or
posed an immediate threat, the plaintiff immediately submitted to the officers, and
plaintiff suffered over a dozen puncture wounds. Id. at 853 citing Priester v. City of
Riviera Beach, 208 F.3d 919, 926 (11th Cir. 2000). On the opposite end are cases
where the crime is serious—such as armed robbery—and the plaintiff violently
flees the police and hides in a darkened area that is susceptible to ambush. /d. at
853-854(citing Crenshaw, 556 F.3d at 1283). In granting qualified immunity to the
officer in Jones, the Court noted that

Jones’s case i1s not directly on all fours with either Priester or

Crenshaw. As a result, neither case alone could have provided

Defendants Officers the type of fair notice necessary to breach

qualified immunity. And considering the cases together helps no more

since Priester and Crenshaw reached opposite conclusions concerning

whether an excessive force violation occurred.
Jones, 857 F.3d at 854.

The same result 1s mandated here. Like both Jones and Mullenix, the
circumstances do not fit neatly into the Court’s prior precedent. As discussed
above, canine cases are on a continuum and the present circumstances do not
conform with the cases that found officer’s conduct to be unconstitutional.

There is no case that would alert Officer Harris that his action in using Iwo

to subdue an erratic, potentially threatening suspect, constituted excessive force.
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The seminal case in the Sixth Circuit, Campbell, establishing when the use of a
canine is unreasonable, is readily distinguishable from this case. In Campbell, the
officer and his K9 partner did not conduct any follow-up training after the initial
certifications. 700 F.3d at 783. Conversely, Officer Harris and Iwo completed their
initial training and all follow-up training receiving satisfactory marks each time.

Additionally, in Campbell only two officers responded to a call about a
possible domestic situation because the plaintiff had been pounding on his
girlfriend’s front door. Id. at 784. After hearing the sirens, plaintiff fled to a nearby
yard and lay on the ground. Id. at 785. At the time, the canine officers responded
there was no reason to believe the plaintiff posed a threat. Id. at 787. In contrast, in
this case, the police response to Baxter’s aggravated burglary was overwhelming
with multiple police cars, aviation support, and the canine unit. Despite this vast
response, and knowing it looked pretty bad, Baxter ran and broke into yet another
home. He sought an advantageous position in a darkened basement between a
water heater and chimney, permitting Officer Harris to infer that Baxter did not
intend to surrender peacefully.

A final distinction is that the officer in Campbell never gave a warning
before initiating the track of the plaintiff. Id. at 785. There, the K9 found the
plaintiff lying face down with his arms to his side and bit his left leg first, and then

continued to bite different places for 30 to 45 seconds. Id. at 785. Here, Baxter
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admits to hearing the K9 warning and remaining hidden. When Officer Harris

encountered Baxter barely any time passed before Officer Harris deployed Iwo.

Baxter’s testimony establishes that as soon as Iwo had control of Baxter, Officer

Bracey placed him in handcuffs, allowing Officer Harris to safely remove Iwo.

Also, Iwo did not continually attack Baxter; rather, he complied with his extensive

training and bit once and held Baxter to be secured. Simply put, there is no clearly

established law that Officer Harris’s actions were unconstitutional. The seminal
case is distinguishable. And as both Mullenix and Jones held, officers are entitled
to qualified immunity when the scenarios that confronted the officer do not rest on
all fours with prior cases that found the conduct unconstitutional. Therefore, this

Court should reverse the District Court and award Officer Harris qualified

immunity.

III. OFFICER BRACEY LACKED ANY MEANINGFUL OPPORTUNITY
TO INTERVENE BECAUSE MERE SECONDS PASSED BETWEEN
WHEN OFFICER HARRIS ENCOUNTERED BAXTER AND THE
RELEASE OF IWO, FLEETING EYE CONTACT BETWEEN
OFFICER BRACEY AND OFFICER HARRIS DOES NOT EQUATE
TO NOTICE THAT EXCESSIVE FORCE WOULD BE USED, AND
IWO WOULD NOT RESPOND TO COMMANDS FROM OFFICER
BRACEY.

An individual officer may be held liable for failure to prevent the use of
excessive force where “(1) the officer observed or had reason to know that

excessive force would be or was being used, and (2) the officer had both the

opportunity and the means to prevent the harm from occurring.” Turner v. Scott,
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119 F.3d 425, 429 (6th Cir. 1997). “Each defendant's liability must be assessed
individually based on his own actions.” Binay v. Bettendorf, 601 F.3d 640, 650
(6th Cir.2010).*

Baxter’s own testimony establishes that when Officer Harris released the
dog he did not communicate with Officer Bracey—who stood behind Baxter—and
that approximately 5 seconds elapsed between when Officer Harris had control of
Iwo until he was released. This discrete fleeting moment denied Officer Bracey the
opportunity to intervene. Wells v. City of Dearborn Heights, 538 F. App’x 631,
640 (6th Cir. 2013)(the force to which Wells was subjected occurred at two
discrete, fleeting points in time, the kneeing and the tasing, denying Ciochon and
Pellerito the opportunity to intervene and prevent any harm).

Moreover, Iwo only responds to commands from his handler, Officer Harris.
(Harris Dec. q 6, PagelD# 515, RE 99-2). The District Court ofthandedly
dismissed Officer Harris’s averment and concluded that there was a genuine
dispute as to whether Officer Bracey’s intervention would have been futile.
(PageID# 632). Such dismissal is unwarranted as Officer Harris is qualified to
testify about Iwo’s behavior and training since he was Iwo’s handler and had
completed 584 initial hours of training with him and then five to ten hours each

month of additional training. (Harris Dec. 4 4-5, PagelD# 515, RE 99-2).

* As discussed above Officer Harris’s use of Iwo did not constitute excessive force
and therefore there can be no failure to intervene.
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Once Iwo bit Baxter he had been trained to maintain the bite until Officer
Harris commanded him to release. Id. at § 15, PagelD# 516. And while Baxter
states Iwo made two or three separate bites that pierced the skin (Baxter Depo.,
PagelD# 482, RE 99-1), the medical records indicate that only one set of bite
marks were found. ((Nashville General Records, PagelD 519-524, RE 99-3). In
other words, the medical records support that Iwo’s technique conformed to his
training and that Officer Bracey lacked any opportunity to either stop Iwo’s
apprehension or to remove Iwo prior to any additional force being used.

In similar circumstances, albeit not a canine case, the Sixth Circuit refused
to hold an officer and nurse liable for a failure to intervene. In Burgess v. Fisher,
while at the jail the plaintiff was taken down after mouthing off to corrections
officers in a process that took approximately ten seconds. 735 F.3d 462, 470 (6th
Cir. 2013). Another corrections officer and the nurse observed the takedown and
plaintiff alleged they had failed to intervene. Id. at 476. In upholding the grant of
summary judgment, the Court cited the defendants’ lack of anticipation of the
takedown and the duration of the takedown being ten seconds. Accordingly, the
Court held there was not enough time for them to both perceive the incident and
then intervene. Id. at 476.

Similarly, this Court should reverse the District Court because the same

factors are present. Baxter testified that Officer Harris did not say anything
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immediately before releasing Iwo; therefore, Officer Bracey could not have told
him to stop. Nothing in the record establishes that Officer Bracey should have
anticipated the release of Iwo. Baxter hypothesizes that the two Officers
communicated through eye contact in the five seconds before Officer Harris
released Iwo. Given that Baxter maintains that the Officers stood in front of and
behind him, it is a physical impossibility for him to have observed any alleged eye
contact. Moreover, no court has ever equated momentary eye contact with a
meaningful opportunity to intervene.

Similarly, because Officer Bracey stood behind Baxter he could not
somehow restrain Iwo before he bit Baxter. To do so would require almost super
human reflexes, first to predict Officer Harris’s actions, and second to get around
Baxter and in a position to restrain Iwo without putting himself in danger of being
bit all within less than 5 seconds. See Ontha v. Rutherford Cnty., Tenn., 222 F.
App’x 498, 506 (6th Cir.2007) (finding that six or seven seconds was insufficient
time to compel intervention). This is a burden that that Fourth Amendment does
not impose on Officer Bracey. Officer Bracey’s actions in promptly placing
handcuffs on Baxter after Iwo had apprehended him, which led to Officer Harris
commanding Iwo to release, was all that the Fourth Amendment required. (Baxter.

Depo, PagelD# 484, 488, RE 99-1).
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IV. THE DISTRICT COURT DID NOT DETERMINE IF THE
OFFICERS’ CONDUCT VIOLATED CLEARLY ESTABLISHED
LAW. THIS COURT SHOULD CONSIDER THE ISSUE DE NOVO
AND FIND THAT OFFICER BRACEY IS ENTITED TO QUALIFIED
IMMUNITY BECAUSE NO CASE WITH SIMILAR
CICRCUMSTANCES HAS FOUND A CONSTITUTIONAL
VIOLATION.

Officers Bracey is also entitled to an analysis of whether his conduct
violated clearly established law. As discussed above in Section II, the District
Court’s Memorandum Opinion and Order (PagelD# 630-632, RE 105) did not
contain the requisite analysis. As this Court’s review is de novo, it should grant
Officer Bracey qualified immunity because both the lower court and Baxter “failed
to identify a case where an officer under similar circumstances ... was held to have
violated the Fourth Amendment.” White, 137 S. Ct. at 551-52°

There is no authority from the United States Supreme Court, the United
States Court of Appeals for the Sixth Circuit, or district courts within the Sixth
Circuit addressing the issue of what duty an officer owes to stop the release of
another officer’s K-9.

In denying Officer Bracey qualified immunity at the Motion to Dismiss

stage this Court relied on Turner v. Scott, 119 F.3d 425 (6th Cir. 1997). Turner,

merely sets forth the general law on a failure to intervene claim and actually held

> Alternatively, Officer Bracey also requests that the case be remanded back to the
District Court for it to examine the clearly established prong of the qualified
immunity analysis.
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that when the no evidence indicates that when the officers did not communicate
with one another prior to or between blows, and is not altered to a problem until
after it occurs is not liable on a failure to intervene theory. Id. at 429. Since this
Court’s opinion in August 2016, the Supreme Court has twice reminded the lower
Courts that clearly established law must be particularized to the facts of the case.
White, 137 S. Ct. at 551-52; D.C.v. Wesby, 138 S. Ct. 577, 590 (2018)(the “clearly
established” standard also requires that the legal principle clearly prohibit the
officer's conduct in the particular circumstances before him). Here, there is no such
clearly established law.

While there are a few cases scattered throughout the country about the duty
owed to intervene in a canine case, most are distinguishable. See Priester, 208 F.3d
at 927-928 (denying qualified immunity because the K9 officer released the dog
after the plaintiff, who had been standing complied with the order to lie down, the
attack may have lasted two minutes resulting in 14 puncture wounds, and the K9
officer drew his gun and threatened the plaintiff’s life, giving the other officer an
opportunity to intervene); Stone v. Porter County Sheriff’s Dept., 2:14-CV-287,
2017 WL 4357453 (N.D. Ind. Sept. 29, 2017)(officers could be liable on a failure
to intervene theory when the dog continued to bite after the plaintiff had been
handcuffed). Here, the attack was significantly shorter and there was a singular

puncture wound. Nothing in the record hints at, much less establishes, that Officer
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Bracey had a meaningful opportunity to intervene. The few court cases do not
“place the constitutional question beyond debate” and could not have placed
Officer Bracey on notice that his actions were unconstitutional.

Moreover, the case most closely on point, Dickinson v. City of Kent, C06-
1215, 2007 WL 1830744, at *1 (W.D. Wash. June 25, 2007), where the District
Court for the Western District of Washington granted qualified immunity to the
defendant officers on a failure to intervene claim involving the use of a K-9
because they were not involved in the decision to use the K-9 and, after the K-9
had been deployed, they had no opportunity to recall him, supports Officer
Bracey’s position.

No facts are present that would suggest Officer Bracey had any involvement
in the decision to release Iwo. Officer Harris, the officer in front of Baxter, had
control of Iwo and Iwo only responds to commands from his handler. Only at the
highest levels of speculation could be it said that Officer Bracey was on notice of a
duty to intervene under these circumstances. Accordingly he is entitled to summary

judgment and the District Court should be reversed.
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CONCLUSION
Based on the foregoing reasons, this Court should reverse the District
Court’s denial of Officer Harris and Officer Bracey’s motion for summary
judgment and should grant them qualified immunity. Alternatively, the Court
should remand the case back to the District Court so that it may consider the
clearly established prong of the qualified immunity analysis.
Respectfully submitted,

THE DEPARTMENT OF LAW OF THE
METROPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON COUNTY
JON COOPER

DIRECTOR OF LAW

/s/Melissa Roberge
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 Beguments 0f The Bppelles

pE._'ﬁ.-!,d_.i_\{l.Lf[_...!ﬂ.ﬁ.f_o_ﬂji.‘,.\’,hé_c_sb wat is_an inteel\ocotory

appeel, the second one o this cose, $row o Hz L.5.C.

rag3 Cludd R.s‘ﬁ.ln—_%:__(lgm.?LoﬁN + £lled bu‘ Alevandea Lo Bopter,

an_inimaete ?R.E&.E&dﬂi—(.-..@i&ﬂ.ﬁiﬁgfﬁi et the Trousdeale

Torncr. Lorrect 01MQL___CO)&(3_1_.E,.¢_1D_C‘_@Zt&;uN.A,_;HQ_@‘.!:S‘_\J.{_L( €5

I TENNESSEE ..

_The oppellee, ack Ng pro se, Filed Hals aelon

aga (wst_ Officers SpeNCER Horvis and Brod BrOcEY.,

fa; ((ng 4o {nterve ne, which vislated the appellee's

Jo_additon, the appellee

consHtuNonal v q Wts .

Tetle 2%, WS.Co, 1367, foe the ceiminal offense

of asseult_ownd /2 oR &g g ravoeted assownlt.

The pladntcl® / appeMee s eels relied jwithe Covnr of

compentsotory danages, punitiue damages anl d

SpECia L dania GES T_\(_\E_a;,:.__?z_LL&&;MS._&J_’EEEJAei_5;5 R\OGLS.

bq_gﬁ\&-{_{.ﬂé.._LLR_Q(_)___,_}_E_EJ‘\_A_&.N;"A{:__S_¢G\_&§;_.__Q:¢_u&g%q_.; o

Lashbaclls, mentol amy uish, Emotiomal destress,

pPERSD wal  homilistlon, and o mysteeriows ness

Haot has enteped +the a,,;;,_izcsLe__e_fL_ho.cl_u(_,_,s__i__r;qu he ottoek.

The appellee is inneed of (on g9-teRina ‘tecotment,

. ! 5
amﬁ;egisacco_u_u_ivbi_(fiqf:u@ Wig stete- loew elaims,

az-




Horais and Bracey filad o jolnt motion oo summary. .
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To +the best of the appellees undenston din g, botl

j uclj ment. Harels sou gt Yo have the cose dismissed

becaure oo OHicer Horris' getloms did met conustiveste

Hthet b doaesi . Document Ne, AR, pe 2. DBRocey saught

i __CLNL; ﬂAéaN,{,Njﬁul Oe {)oe:l—unn‘-h,{ 4o (nNKERUERIE o 4 .

D

Yo haue the case dismissed because ... he lacked

Document No. 4, p 2.8 ostls elesim Eci_cii val(fled (mmun H‘L{ .

L _1,&__3_le»..e_".a_mae-_l_{_&e._s o ks thoat the appe - lants cee

pot Extited o Sumvv\aaw_,_,.‘;‘)uclg mewt based on c;umz%‘ecl

L pnoam ity because theae are gemuwe issucs of dispoted

(QMS.:_&._;!:I&QP@H(GN%: aeftused o com P(‘f i Aee

focts tlaot meprt o teial. -Suw\ma(tci gucﬁgm«.,;:—m-é bosed on.

queali Lled 1m Mumi"r\,‘: would have beeni alse \wmppoper.

appelles discovery requests awd the appelee did not

complete cg,.,;.f_g@g!@?-_k{_?w..ﬁ'l'\e te clam of suwma 2y Ju&j et

bosed ons quc&,,\?%‘e d PANA AN H—af is barpeed lo_u(_____:{-ké doctenes

of res judd ca'l'c\,_,......aqsi&]s_ﬁ__h_...co_j\LcL{’E_p.,_c,s\ estoppel , ond bath
Hoeels. aad Beacey have commtted multiple oets of

pPecjuag hetoee the disteler court awnd before the

Sigth Cleewnt Count £ A s peals.

+3-
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Argument

“ Al persoNs boen oo erl-uaolfaec{ v the Wnited
Slates, awnd subject 4o H«EJUQ«‘sAl‘cGQN theczest, awd
subycet do the jarlsdiction thersod, tre cltizenws of
the United States amwd of the Stete wshereiw they
reside. No stot shall nmolle ce ewforce owq law which
s hall mba(dje tne Pmiu{(ec}ef ewd immawitdes of any
cHizews of Yhe Uwited States, woe shall any State
depeaive omy PER SAW of life, Wbsaty oa preperty
witheut due process of laws; woe dewy e aney
person withiw s ‘:)uo_i'sdléd—{gu the Equal prote ckion
of the laws. ” United Steates Cowstitution

Amendmentt XV , e ction L.

dn add :‘H‘Om) H2 Ls5.¢. \ax3, ?@Q‘UCC(G_S‘ as fetlows s
“Eue Ry pPeasow u_\kc) ondep coloe of ony stotute,
oedlwance; Regulation, custoun o2 Usage, of any
State or Terptory o the Distaict of Colunbla,
Sufoj Ects, o cause o be Sub\}ec*\fcﬂ) any cf-'&; e of
'-H«e- United Diotes cr sthern peERsow wacthiw A ke
.3ua'(s'dfc:&(\om Aheceest Yo the eiepe.?uo&fom &F any m:gkt‘s)
peivileges oe Vit eg secueed b‘f tlie Comstitution

ond lewss, shad be table o the PQ,LJ\-&(_L&;_LA&_:’A. NNITY
action of lawvs

) Sut or Equ;‘lﬂ.{, o Othee Ppo.")é?_

A~
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-
Paocee&{mg foe redpess.

Moreoven, SUMMary l;‘_“ijmsi\i-l' (s to be 3@@&3%—5:,(
cm(‘.‘ i the eecord before thhe court shows “dot theere
(s No 1SS0 E 65 ta an mate el Yot owd thot the
Moofwj Po@&'u{ s ewtirled +0Ju&9mem% s O~ Maotbe e

o lows.

Faom what YT he QPPE“EE has Réad/ the Founth
Rmewdment protects PERSOW S Laon the use of
EXCESS(uEe Toree ink‘ low cwforcepment officers iwthe
Counrse of ow cuztzesk,- iwues%{?om( detention or
othewr SE(‘;L&R&';_— Morecouewr, Potic_e (_,(5\6‘“(}{1 Loree
(s always anelzed uwnder the Faueth Rivendmenrt
“Rfdsowob(&‘we*sx” stonwdapd which «jod&'ftws “alld
elaiwrs thhat Laos ewtoeccnienit heve used
cvcessiue fopee in the coues 6f o arpest.

B;Rc;x‘ﬁcxw . Cci\JNtSRI, tca S.C+, | 8LE.

L addito N persew el Ny b hetd llable

Loe theae follure to aet W &+ pesules W a

consht atteonol Walation . Estele v Goanble,
41 s.ck, 28S 5 Rlexendes v, Pereill, qle *.2d

1392, (oficdals “con't Just sot on yove S e

awnd wot de cum.(ﬂafwj” ‘o prevent u o lodtens of

5=
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RUy l'\*'sj; Lewsls v, Madchell, “e F Supp. 2and A3S)

q4s (o persaw may be held Goable undese Stags &
he “omits 4o {aepﬁ-ozwx and et which he is {chllls‘
Rec]ulv.ed An deo that causes the &fpa?ut,dcz‘e,.\j A

whd el P(CA:'M“(‘C(’-C comPlo\:nls)/ c(ueHNy Joharsorn 1,
Dolly, 598 Y.zd 740, T43.

Undea the Toueth Rmenwdment, « Pla:s\l‘(‘:-‘lc Need
wot shout moliclous (ntent beceuse the offliceas’
state of mind s wot irwpo{k*l—au;(*e The question (s
“whether the office s actiow are ‘Dhjectueiy
Reasarnable” i the Wght of the %o;{—s and

Cipcanstamces c‘am‘?aom-‘r(:\uj “+ e e it ine ot

* - Y < “ ¥
.REjaRd Ao the e umcﬁgalc{u\;j cntent or et yatin .

Goakawm v. Conuner, 490 WU S 37

L acdditon o the abous, o count shoauld ret
gﬂaw{*' S mary jmc{jw\em{' g alpst e cha,-{-o, othese
»c{f:-r:auen‘., ReEguests havue wot becw amsweeed.
Awgle oo Yetan, 439 T3 194 19%. “Wheee te
Foacts are in porssession of the mouing party,

o continuous of o motlon for SUmmary ju&fwe;\ﬁ

sheuld be 9&6»«%{& ASs o mattea a€ cosrse .

Castlacs v, (LS. 552 % 2t seo.

..l -
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The appéllee sat od the grouwd, J?ecaéﬂ st
with Mis Wawds raised high i the ove. Hapels
stood i Lot of the appeltss, while Breoceqy
sdmad behivd, BWith botih hands and bath aams
gedsed high W the ale, the appeliee was Veling
ot beth officeas \oel(iwj ot Winn. The appetles Was
ot 9&)»\1?&(;&)*, and the appetlee e cow\ls(e&—élgi
sueeewderecd, AU elthear sficee had v do woas

v»Pudi» hardea®fs ow the arpetlé'&“

Bad ootk the appellce 52&{'\«\15 pcx.s;;\léu( N
the gecuwnd dbLO—-:u.sﬁ tiis (5 or 20 secaondy the
appelle Ws wedted until the dos‘ REJDINE& +hem.
Ko the cppelice sat theee ter eitied vsltle Alhie
deog Remting wp vislently aonethee Lu€ s te
se peehsps mowe sSEconds ‘5(:\;;4'6& tlhen Hoegeis

let the c{oﬁ G e

L ene &07 hod 4o do was lawge and ot wies
aw the appelles. At latclhed ontr s appelleels
undeteaem and for o lanwg Hme it woutdw't (et
g I wos the tewder paek of the vwdeeaem
ond Uk wsas extesmety painbul. Ak ownly \ek go

,\m\cf € O UGk (..s?h'"k sEcomds) o cokch s besoth

..l’(...
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awd get o betkew gelpe At wos shaldlws s heend

uﬂt‘&\‘t}:&&.fl\‘ bocl opad Lot

Twe appellonts totally {guoned the e coms
and pleas te stop cowimg feon the appelec. The
attack lasted oo ob least 20 seconds o@ moeE
as hoth oicers stoad and wotehed. The pumcteee

o d the CJ\’P(\E\(EE sostoatued was clovye 2 Wis

L\G(‘}R‘tg -

Ow Morehk 27, 1985, the U et ted States decided
the cose of TeEnNnessee ., Gaaner, 470 U,S, ¢
(05 S.ct. 1694, In thot case a fother, ushe se
enarRmed sop was shet iat( a Pc'\(ce ot cern &S sSeN
waes "{:{EE\‘NJ Fean. the bme.js(cuz.k( o¥ o L\c\uuj knauj)\‘*‘
et opy under H2 u.s.C. 1993 ggjoSNch Pah‘qe

of‘?(ce@) the c&e-Pazzi'mewi) amd sthees.

The United States Disteict Covet oo the Westran
District of Tewnesses, attee re mand, rRendered
JLAdij—M“l— L the defendants, and fothee eppealed.
The Sixth Clacat, ‘r\omsue(LI Reve esedl and

Re V\Aac\;c&-ecl.. afl‘&aaao_: IS A S ?Q&N"‘E’Jt

~% S)»
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I the ULS. Supeeme Cbuf-"—“\:’ J‘u&ﬁ*‘—:(_c‘:‘ Lhste held

ot t @ a{»p.aalnew'sﬂmu i?«'.{ cleacl‘u_{-&zcr; s Assri-z/.une

ulgjec{— o thhe Joaeth A mendmentls weassrnablepsess

Requ t"mme:_\,f:\_;,wﬁé_dmdiq_;@ameﬁmLL«{WNA&_LE_M_E&

unless (¢ (s pecessony to peeuemt the Escops ansedl

tire officea lhas pae boble cause ta bel(deoe thedt the

suspe ek ?ose& ex q*ijmf-\:‘%‘cm*‘ Hogeot o€ death ce

S EC RIS "b[;\u‘ sical QNJ'. aag to the offfcer _or others s

(D Tewn 55 stotute unider of wkich ?cu‘ce oilicer

£iloed fotal shot wias, Unico nist tutcanal in sefR os

_avthoeized d)axd(%—ﬁ’once ageints€ anl aPpa‘Zemﬂq‘

UNARW&&‘; Not\!*—'c};amjreﬂous *p(EFfNj ju.r{JEc‘“{';. cnd

C) e €ack thet wniormed SUsp cct had beolter (wito

cﬂu.)f:'“cnwj Aid ot pmean ot e was dangeroas,

s iuwas dhe case of (‘%{xﬁNE&.’. 4w e a,'ppE\(c‘e oS _ant

< A
uwagme&.’. ucu-leNjeaouS Staspect anid oo o potlae NG

W Goener Lmits s application s*o(eh(.a ip foecE oF

o (}Fﬂcﬂtk{ Ma&l«eﬂ; 'Re:i-kej% Ao Paiwc}?les € e dected

Al crel a logi‘cal(‘.': extepact La nwt{':@?-’;upe cye & S3(UE

?

i teems of the cf@_clnzee ot -Poacg aased o .

Gaop—ueg ]

o Conpen, (9857 (UL (02 5786, b, paio. €. Twe

aNdlc{Ss-”. kqgepﬁ_@]__,,cﬂges‘w‘-(— encd theek,

-4 Ci,.
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o JBppeals for the Sieth Cigealt, the Homovable F. = .
o 16 mg_f_z_ﬁ__.s.._lt&if_mg__‘_._‘a_;{__d_g_siﬁ_a{cgﬁo&_,__.,_(_,Le,ci_o(_e«_:ﬂ,;.i‘.’!.:_e.‘ e SE o
o Caaete & iptcoge, $O3 A2k T S e

thkat casse, the mothee of e pmaans shot lui j.')f_wlt‘t:.v:‘ afllce g

§ . zi_u&_?.m:g_,v_&M_____cxf_f:g__qut_{g_.estg.qqa._e__:E&Q_._m__i'_isf._sg_é_:zs{f:..“.,gse_,g. e

_ o Jdagfime buaglapy brought action claiming hea sons
e JFouath Amendment wvights hod been vialated . ___ )
_ The United States District Covet foa the Easteen §
I Olstrictek Tennessee entered judgment fop the .

city s the plal L appeatede TheCoued o fppecls
ke that police offilcer |

shot. sws pect becawse poliee officee cought sospect

iw burglaay, So that the Lse of deadly force 4o
Jstop stuspect uieloted  Eoueth Amendwment.

Jof the Juey wos weongfuly foe the clby, and the

____Bgt__ohg_&i_uﬁ_:H_r.s._e_,___:hd ol wni s pmatte 2, dhe peadicd

apeeltant thusly raised theee (ssces. oniappeals

QJZQN'!_ECGM_CMMG_‘h‘_O\'_\;‘;&)_\'?-_SSLMAMCX\‘)ZL(__JU c&j‘m‘iN{‘QM"ﬂUﬁ___ I

She $iest ca.lﬁtt&_m_ci_e&,_ thot the dnial couet sheuld haue

lissue of e Tl , al‘lewf&:? -H\e.‘juaﬁ to decide

onily the (seve of damages. She wevt contdendead

+hot the districet covet spced Mci_e_l\_sn((wj“t\c&___ o

Mot o {%md‘_.u,_cﬁg.memt.. ot et stand I‘NH—J_\ e ucedit
based eon th .LE,U..EU..,i'.‘,c{’..é'...l&.(!.;.(i.v._..P.u._‘_l:_,__{D_E_'fD_@_G_ the juay. Bacd

e wEw trial _ew "r.h,gf___b_ck.s_f_Js:__:mt_th_séé_g(zs{.,‘5 Jerd et

__5__\'_\_6.,&;__\‘99__!{_1.{__,.CQ_MiEN_(E.Q& thet she s\«oulcibegaam)ce:gﬂ___

~2Q-~
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jdefewdaant cross-appealed onthe (ssae of geten-

Jeetivity Y_Rsxjalz,cﬁ ~Ng ﬁa&xsﬁg,‘o&i’ Hae ploint4€ N
[fhis case ulbimately prevallsd.. L
i B s the couert reasowed, wheee osuspeck poses.
e tmamediate thoeat do the office g5 and o theed
- e others, the haent gesulhngg feon filinmg Yo
] ~joppeehead hin does ot gustify Aee wseofdeadly L
Horee dodose.” A pelice oflicee may wotseizsean.
o Jumarmed, non-dangerous scspect by shooklngg i o
A ad Qx_a__&u_a&, ad. e -
The books are Swavmped _wth cases of police e
o brutall g omd_use of excessioE fopce. Thees
_jexistsy s& wnton _S,_,_.&,!Q_Q\YAP_[ES of the umconssttationted
use of excessive force by police offlceas thet they
et Avo mnumerous do List (v one uoluwm e of bnolcs
et aloe Aeyiag te Vst lw this one pleading.
. ABat o "‘QPPENS) cos ok diécdd ing Hals caj;e_cj____@u&_u;éﬁ!g, e
k(s lﬂ?—aug bt Ao ..l@‘,g,!«ﬂi_._@f couese the police eari L '&'?—‘4‘ e
to couer it apes s I
e The dext inguivy Is whethee the eight to -
o peotectionl agaimst the wuse of exeessive fopce .
o fjwos cleorly & stablished ot the Hme. < To S
_ |deteemine whethee o constdtolonal Right was -
R ,Q.L.«EQ..@”(&_(..,A§,_,M5:_4:_g;le_(t‘sIxedé e must (ool Hust 4o dectstons o
of the Svpeewne Couat, then 4o the Siett Cigeett
CfCouvet of Appeals, awd flaally o decislons ins
othe® clpcuits, Beawal vue hewds, MCATA B o 7 W 7= Y SR
- — S A Rl - B _ A
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Hats -t (bAn Cla. 2015), A rigkt s “eleaaly established

(71 of 107)

»

— o s contruas aee Csulficiently clean +L~ad-cuﬂtfwuml:(_§ e
. _jaftice ¢ woutd ander stontd thok wshak he Is dolng _
vldlotes thot wright.” Heapeis . City o€ Cieeleuilde,
1593 t.3d 35¢, 36e-67 (il Cig. z00a).
) I Y h&'leh{‘i‘QbE'FREE‘?‘G-OM'k‘hEE‘XLQESS_(L‘HE Uuse L ;
ey ROREE S ke comtert of police comine amits tues B
e eleaelestobliched by 2002, wshen (s Lamphett
the Count held that oftlcees who used ao inade- ! .
I ..q.uca:l'e_l.;( teaiwed camune, athout waenng, to

-3

appeehend duo suspects who viere not Lle
acted contraecy to clear(established (NP

Loampbell, TCO0 F3d ot T2 The elght to
indzeuenrtion to pReuent the use of excessive fopce

wias alse Ectablished, Sezt Thpmea, VA ¥ Tk ot 425,

i £iwel (ssue th e appellee RAISES (S _tkds?tECC"" e

_ meal Utgation, oe whot the appelics beli cués (s an e
_____________________ jobuse of the (miorlocwtvey paocéssd LWhot (£ theee -
-  lwere 10 detendants! Weuld the a??e__l_lcxw—{.s* be
c&l_l@_“wg,&ﬂ_wu:i:a._.u,hq.,.u:..si‘..19.__\‘.5.sz-__}?_g}_giﬁ_qp;a_e—:atr 7 4 net, kherny
_ he soume prl chi_F_Le___;i_\Aou(-ﬂ Sppig ‘o this secomd
wnter locudtn RY.-GP peall I
e To the best of 4he o pelles's uwderstaneding,
e res judicada genERaly MEAN S (ou cammst b NG
_ ol c:\,e‘v_m_.A..__i:E-:ﬂ.&.@?x!ﬁm_h,c,zs_.._cx(..a__&ociﬂ___l)_e,e.m a_judhgment I
et the meeits of the some action by o covet of R
o mpetendt joeisdiction. The (LS. Distelt Covet for . e _
~ the Middle Dotedat o8 TEMNESTES, as wsell as Ahis e
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| Court are Couvnrts of competmmt jurisdickiodo .

- Collateral estoppel is the pelaciple Yhot o poety
_|eemmot reld gate partlculae factual or legal Issues

Juhich wieee Wtigoted or decided o peiotdeciion. .

; M other weads, collatenral estoppel sepues to bar .

o jReliA(gating Foctual o2 legol (ssuss that arese from

_|the _some occurrence.  The appellee submets that
summaey judgment Goder thé claim of queltdied
Jimamaniby s boered by the dectrines of ves judieoto
P Jondloa colledEral ESHORPEN s oo
o Jdectrines of Rex judicotn andbe colloterel esteppet .
i bags relict for the appellonts becouse there has
Jeleeady been a judgment on the meatks sfthesame
_loctiow by o couat of competent jurisdictiond. . Bw
oddton, weltther Hameis nor Bracey showld be L
} Jollecsed to Relittgote the same foctaal oo \egal
N _fissaes wohich heve olecady been decided trvonpeior

e n the Motion Ao dismliss wwﬁ(e&o&//awuqu
_|24,.20(5, BRecey asseeksd is night to doso, Harris
chose, instead, Mot to doso. Horpis' decistonm ot

o peeso e qualifled Ananumity or thot he dtd wet

Lulelate clearly Established vight of the appelles.
L lwas o techicol deelstion, and the doctelves of
. ..|RES dueﬁm—fu&tu&/b&(:olta-teml estoppel.mewd baes.
AN relitigoting the Some (ssues ajo\?wo U ‘
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becouse there has aleesdy beew o yjudgment o

(73 of 107)

1. Rdditiamally, whew Baocey &led by meltonte
Jdiswmiss e raised the some ekoct foctuel and

legal {ss0es that weee peeviously eejected by

Hhe meaits of the same action bs{ Mot aNE, bot

JHs Couets of competaart junisdicton s » » FE U,

o the distelick couet as well as by the STcth Cigewdt .
[Covet o€ Appeals. Thusly, the doctelnier ol res
jc&d\‘glt&awsalb_&_cau&%faal estoppel bae epelicl

ind the gkt most fauonclde ke the appellaats..

o ook concluding, the appellce would Uketobrivg
o |4he Cauriis odtention tn thE heldivgs Envwedaked
- N Soatehh e Wipn, 70 Eed. Pppr. FiSE
] " Tne Court has estoblished that summmory
e _J_%.dgmﬁﬂl&hj.§m_il\!_(2~,,F.{”_&Q_PQ,.':_Q“-E wheee there ors o
_ taonitertious foctual disputes over the Qeasana-
o lblewess puer the use of oforeel
L “_v(‘WhERE,,___as hereg, the \egal question of qqal(#«'c’& e
B e anity derns upan which veesion of the foets ..
e |enE occepts, the Juey, ot the judloe, mast deter mine
. \j'q_loi_\\:iﬁg N e S
| The appetise umderstanids that summaey gudgment
_ ; _ibased _ow qu&ltﬁ{Esﬂ__.;_.MM_u_uLﬁs,( 18 LomarEd lerte e
- appea lable, baut f_ki.g_i_g.m_aﬂ_ﬁ,iesi;_T_Lcuz..é‘ PN .&fé’_{)w&f‘;
e Jus euidence d by the testiasmony ok the appellie e
 kowpared to Nes pleadings éantained in the Recoed,
. . To £lwed the facts undisputed & 4o ceedit al( g wlfceences
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ARGUMENT

I. OFFICER SPENCER HARRIS AND OFFICER BRAD BRACEY ARE
ENTITLED TO QUALIFIED IMMUNITY.

A. Itis Not Clearly Established that Using a Well-Trained Canine to
Subdue an Aggravated Burglary Suspect Who Acted Irrationally
and Continually Refused to Surrender Violates the Fourth
Amendment.

Baxter devotes his brief to the actions of Officer Harris, relying almost
exclusively on Tennessee v. Garner, 471 U.S. 1 (1985) and Campbell v. City of
Springboro, Ohio, 700 F.3d 779 (6th Cir. 2012). Garner is the foundational case
that requires the use of deadly force be objectively reasonable under the
circumstances. Garner, 471 U.S. 1. But, “when a properly trained police dog is
used in an appropriate manner to apprehend a felony suspect, the use of the dog
does not constitute deadly force. Robinette v. Barnes, 854 F.2d 909, 913 (6th Cir.
1988). Here, the use of Iwo—who bit Baxter one time—is not deadly force.

Nothing in the record could support departing from the general rule in
Robinette that the use of Iwo was not an instrument of deadly force. There is no
evidence that Officer Harris intended to use Iwo in that manner or the Iwo severely
lacked training. Id. at 913. Garner, adds little, if anything, to the determination of
if Officer Harris is entitled to qualified immunity because it addresses the

circumstances that justify deadly force, which Officer Harris did not use. And, it

merely sets forth at the highest levels of generality the framework for evaluating

{N0201111.1} 1
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the use of force. To deny qualified immunity, Baxter must point to a case, or a
robust line of precedent, that places the constitutional question beyond debate.

Similarly, Campbell v. City of Springboro, Ohio, 700 F.3d 779 (6th Cir.
2012) sets forth the broad parameters of determining if the use of a canine is
reasonable. Central to this Court’s determination that the officer in Campbell used
excessive force was that the canine acted contrary to his training, that his training
had not been maintained and that the canine had issues with excessive biting. Id. at
787. Additionally, in distinguishing Robinette and Matthews v. Jones, 35 F.3d
1048 (6th Cir. 1994), both of which approved of the use of a canine, this Court
summarized the circumstances of those cases stating:

[T]he suspects were potentially dangerous based upon the crimes they

committed and their irrational behavior. Further, the spaces in which

the suspects were located—an unlit building and a dark heavily

wooded area—made police vulnerable to ambush. The court also

found that the police dogs in these cases were properly trained and

that the officers gave the suspects several warnings prior to allowing

the dogs to engage the suspect.
Campbell, 700 F.3d at 789.

The underlying facts of this case align with the circumstances summarized
above in Robinette and Matthews, not those present in Campbell. Baxter boldly
committed aggravated burglary, fled the police and refused to surrender despite

being given multiple opportunities to do so. Both Officer Harris and Officer

Bracey warned Baxter that a canine would be used if he did not surrender his

{N0201111.1} 2
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defensive position in an un-lit basement. Finally, in direct contrast to the canine in
Campbell, Officer Harris had conducted extensive training with Iwo, who received
satisfactory marks, and there is no evidence that he had a history of excessive
biting.

The general right established in Campbell to be free from the excessive use
of force in the context of police canine units cannot clearly establish that Officer
Harris’s actions violated the Fourth Amendment when the underlying
circumstances are readily distinguishable. The Supreme Court has warned the
Federal Courts to avoid extrapolating broad constitutional rights from prior
precedents particularly in the Fourth Amendment context because “use of
excessive force is an area of the law in which the result depends very much on the
facts of each case, and thus police officers are entitled to qualified immunity unless
existing precedent squarely governs the specific facts at issue.” Kisela v. Hughes,
138 S. Ct. 1148, 1153 (2018)(citations omitted)(emphasis added). This Court
should reverse the District Court and grant Officer Harris qualified immunity
because the existing precedent does not squarely govern the facts of this case.

B. By Failing to Address the Actions of Officer Bracey, Baxter Has

Waived Any Arguments to the Contrary. As Set Forth in The
Officers’ Principal Brief, Officer Bracey is Entitled to Qualified
Immunity.

Baxter has waived any opposition to Officer Bracey being granted qualified

immunity. See Thaddeus—X v. Blatter, 175 F.3d 378, 403 n. 18 (6th Cir.1999);

{N0201111.1} 3
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Enertech Elec., Inc. v. Mahoning County Comm'rs, 85 F.3d 257, 259 (6th
Cir.1996) (concerning waiver by failure to brief). While pro see briefs are
construed liberally, a pro see party must still brief the issues advanced “with some
effort at developed argumentation.” Wright v. Knox Cty. Bd. of Educ., 23 F. App'x
519, 520 (6th Cir. 2001) citing United States v. Reed, 167 F.3d 984, 993 (6th Cir.
1999).

Here, Baxter has made no effort to develop his arguments pertaining to
Officer Bracey. Throughout his brief, Baxter concentrates on the actions of Officer
Harris and focuses his argument there. Baxter does not make any argument about
Officer Bracey’s opportunity to intervene when Officer Harris released Iwo. He
does not dispute the Officer Harris did not give any indication he was going to
release Iwo, or that Officer Bracey lacked any knowledge that Iwo would be
released. (Baxter Dep., PagelD# 478-480, RE 99-1). Moreover, he presents no
argument that the attack lasted for such a lengthy duration that Officer Bracey
could have interceded. Indeed, the Nashville General Medical records prove there
was a single dog bite. (Nashville General Records, PageID# 519-524, RE 99-3).
Thus, once Iwo was released and bit Baxter there was no additional force that
Officer Bracey could have prevented.

Moreover, Baxter offers no rebuttal to Officer Bracey’s analysis that the law

surrounding intervention in a canine apprehension was clearly established. As set

{N0201111.1} 4
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forth in the Officers’ principal brief, Officer Bracey is entitled to qualified
immunity because there are no cases from the Supreme Court, this Court, or the
district courts that establish the parameters when an officer must intervene when a
canine officer releases his canine that only responds to his commands.
Accordingly, because Baxter has put forth no substantive arguments concerning
Officer Bracey’s conduct, he has waived any opportunity to do so. Officer Bracey
is entitled to qualified immunity and the district court should be reversed.
II. THE DOCTRINES OF COLLATERAL ESTOPPEL AND RES
JUDICATA ARE NOT APPLICABLE BECAUSE THIS COURT’S

DECISION ON THE MOTION TO DISMISS WAS NOT A FINAL
JUDGMENT.

Baxter attempts to bind the Officers’ to this Court’s decision on the Motion
to Dismiss by invoking the doctrines of collateral estoppel and res judicata. To
establish collateral estoppel, it must be shown that: (1) the precise issue raised in
the present case was raised and actually litigated in the prior proceeding; (2) the
issue was necessary to the outcome of the prior proceeding; (3) the prior
proceeding resulted in a final judgment on the merits; and (4) the party against
whom estoppel is sought had a full and fair opportunity to litigate the issues in the
prior proceeding. See United States v. Cinemark USA, Inc., 348 F.3d 569, 582 (6th
Cir. 2003); Aircraft Braking Systems Corp. v. Local 856, UAW, 97 F.3d 155, 161

(6th Cir. 1996).

{N0201111.1} 5
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Here, Baxter cannot satisfy the third element because this litigation is on-
going. Accordingly, the prior proceeding has not resulted in a final judgment on
the merits. With regard to Officer Harris, he did not have a full and fair
opportunity to litigate his qualified immunity at the motion to dismiss stage
because he did not challenge the sufficiency of the complaint. Simply put, the
doctrine of collateral estoppel does not defeat the Officers’ entitlement to summary
judgment. Moreover, as this Court has previously recognized, the holding on a
motion to dismiss does not establish the law of the case for purposes of summary
judgment, when the complaint has been supplemented by discovery. McKenzie v.
BellSouth Telecommunications, Inc., 219 F.3d 508, 513 (6th Cir. 2000). The
parties have supplemented the allegations in the complaint with discovery' and the
Court’s rulings on the Motion to Dismiss are not controlling. As set forth in the

Officers principal brief and in Section I above, the Officers are entitled to qualified

' Baxter alludes to the idea that the Officers should be denied summary judgment
to permit Baxter to engage in discovery. For support, he cites two out of circuit
cases, Ingle v. Yelton, 439 F.3d 191, 196 (4th Cir.) and Castlow v. U.S., 552 F.2d
560 (3d. Cir. 1977), both of which relied on Fed. R. Civ. P. 56(f) to argue summary
judgment should be denied because the moving party—the Officers—have
possession of pictures supposedly taken at the Davidson County Sheriftf’s Office of
his wounds. The Officers work for MNPD, not the Davidson County Sherift’s
Office and do not have possession of the pictures, to the extent they even exist.
Moreover, Baxter seems to assume, without any foundation, that the Nashville
General records that document a single dog bite will be contradicted by these
pictures. There is no proof for such an assumption and Baxter’s continued requests
for discovery do not preclude this Court from reaching the merits of the Officers
appeal.

{N0201111.1} 6
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immunity because the undisputed material facts do not establish that a violation of
a clearly established right occurred.
III. THIS COURT HAS JURISDICTION OVER THE APPEAL.

This Court has jurisdiction to consider Officers Brad Bracey’s and Spencer
Harris’s interlocutory appeal because it presents pure issues of law. Both Officer
Harris and Officer Bracey assert that based on the undisputed facts their actions did
not constitute a violation of clearly established law.

Nonetheless, Baxter attempts to prohibit Officers Harris and Officer Spencer
from willingly conceding Baxter’s version of the facts by pointing to Officer
Bracey’s declaration filed in support of his response to Baxter’s Motion for
Summary Judgment. (Baxter Appellee Brief, filing pg. 13) to create a genuine
dispute of fact. See Moldowan v. City of Warren, 578 F.3d 351, 370 (6th Cir.
2009)(if the defendant disputes the plaintiff’s version of the story, the defendant
must nonetheless be willing to concede the most favorable view of the facts to the
plaintiff for purposes of the appeal). In Officer Bracey’s declaration he professes
that he was not even in the basement when Iwo apprehended Baxter. (Brad Bracey
Declaration, PageID# 316-317, RE 81-1).

Although they dispute Baxter’s version of the story, for purposes of their
summary judgment motion and this appeal, Officer Harris and Officer Bracey are

entitled to willingly concede the facts as put forth by Baxter and request this Court
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to find, as a matter of law based on the undisputed facts that they did not violate
any clearly established rights of Baxter. Baxter cannot thwart this Court’s
jurisdiction and survive summary judgment by disavowing his own account of
what happened.

Thus, to be clear, for purposes of this appeal, Officers Harris and Bracey
concede’:

e Both Officers entered the basement prior to Baxter being apprehended by
Iwo. (Baxter Dep., PagelD# 473, RE 99-1)

e Both Officers came around the water heater with Officer Harris taking a
position in front of Baxter and Officer Bracey behind Baxter. Id. at
PagelD# 474-476.

e Iwo came up to Officer Harris’, who grabbed his chain while he reared
up at Baxter. Id. at PagelD# 477.

® Officers Bracey and Harris are only listing the facts that occurred in the
basement. While Baxter’s commission of aggravated burglary, continued irrational
flight from an overwhelming show of force from MNPD, and the warnings given
by Officer Bracey and Harris frame the decision to deploy Iwo once Officer Harris
confronted Baxter, Baxter does not contest, or even mention, those circumstances.
Similarly, Baxter does not dispute that Iwo was a well-trained police dog that will
only respond to his handler.

3 For the first time, Baxter asserts that 15-20 seconds elapsed between when
Officer Harris confronted him and Iwo joined him. (Appellee Brief, filing pg. 21).
In his response to the Motion for Summary Judgment Baxter never put forth this
alleged fact. (Response to Summary Judgment, PagelD# 574-596, RE 102). In his
deposition, Baxter testified “it all happened so fast. The dog ran, came this way to
this officer right here.” (Baxter Depo, PagelD# 477, RE 99-1). A party may not by-
pass the fact-finding process of the lower court and introduce new facts in its brief
on appeal. Sovereign News Co. v. United States, 690 F.2d 569, 571 (6th Cir. 1982).

{N0201111.1} 8
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e “It couldn’t have been five or ten seconds” between when Officer Harris
had Iwo by the collar and when Iwo was released. Id. at PageID# 479.

e In that five or ten second period, Officer Harris kept saying “show me
your hands.” Id. at PagelD# 478.

e During that five or second period, Baxter was sitting on the basement
floor. Id. at PagelD# 478.

e Officer Harris did not give any warning that he was going to release Iwo.
Id. at PagelD# 478.

e Baxter’s medical records reflect that he only received a single puncture
wound. (Nashville General Records, PageID 519 — 524, RE 99-3).

Officer Bracey and Officer Harris have simply done what precedent permits
them to do—willingly “concede an interpretation of the relevant facts in the light
most favorable to the plaintiff’s case, and...argue that, even on those facts, he or
she is entitled to qualified immunity.” See Harrison v. Ash, 539 F.3d 510, 517 (6th
Cir. 2008) (quoting Berryman v. Reiger, 150 F.3d 561, 562 (6th Cir. 1998)).

Moreover, although the District Court referenced disputed facts, it is
important to note that a lower court characterizing its denial of a defendant’s
dispositive motion as premised on the existence of disputed factual issues does not
necessarily preclude this Court's jurisdiction over a defendant’s appeal. See
Livermore ex rel. Rohm v. Lubelan, 476 F.3d 397, 402-03 (6th Cir. 2007); Estate of

Carter v. City of Detroit, 408 F.3d 305, 309 (6th Cir.2005). In other words, this
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Court is not compelled to conclude that it lacks jurisdiction simply because the
district court or the parties may say so.

As this Court has recognized, “regardless of the district court's reasons for
denying qualified immunity, [this Court] may exercise jurisdiction over the
[defendant’s] appeal to the extent it raises questions of law.” Williams v. Mehra,
186 F.3d 685, 689-90 (6th Cir. 1999) (en banc)(citations omitted); see also Turner
v. Scott, 119 F.3d 425, 428 (6th Cir. 1997). And even if the defendant disputes a
plaintiff’s version of the facts, this Court will maintain jurisdiction over an appeal
if the defendant nonetheless concedes to the most favorable view of the facts to the
plaintiff for purposes of the appeal. Moldowan, 578 F.3d at 370.

For purposes of the appeal the Officers adopted Baxter’s testimony about
what occurred in the basement and rely on the unbiased medical records to
establish both the number of bites and the severity of the injury. Baxter maintains
Iwo bit him multiple times under his left arm pit with the teeth piercing the skin
each time. (Baxter Depo., PagelD# 479, 482, RE 99-1). In the summary judgment
context, “appeals courts should not accept ‘visible fiction’ that is so utterly
discredited by the record that no reasonable jury could have believed’ it. Coble v.
City of White House, Tenn., 634 F.3d 865, 868 (6th Cir. 2011)(citations omitted).

The medical records blatantly contradict Baxter’s account and only

document one puncture wound. For purposes of determining this appeal, when
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evaluating the force used the Court does not need to credit Baxter’s “visible
fiction” that Iwo bit him multiple times; rather, the Court should credit the
independent medical records that reflect a single bite. See, e.g., White v. Georgia,
380 F. App’x 796, 798 (11th Cir.2010) (refusing to credit the plaintiff's testimony
that she was shot where the medical records conclusively established that her
injuries were not caused by a gunshot); Cooper v. City of Rockford, No. 06—C—
50124, 2010 WL 3034181, at *2 n. 3 (N.D.I1l. Aug. 3, 2010) (refusing to credit a
witness statement that the victim was running away when he was shot because the
autopsy report was clear that the bullet entered the victim from the front).

The Officers have conceded to Baxter’s versions of events, as they are
permitted to do, and submit that based on the facts most favorable to Baxter they
are entitled to qualified immunity. Baxter cannot defeat this Court’s jurisdiction,
or the qualified immunity defense by relying on statements in the record that
contradict his own version of events, and by disputing unbiased independent
medical records. This Court has jurisdiction over the appeal and the Officers are
entitled to qualified immunity because there is no genuine dispute of fact, and
under the facts as testified to by Baxter the Officers did not violate any clearly

established right.
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CONCLUSION

This Court should reverse the District Court’s denial of Officer Harris and
Officer Bracey’s motion for summary judgment and should grant them qualified
immunity. Based on the facts as alleged by Baxter, the use of Iwo did not
constitute excessive force and there is no clearly established law that put Officer
Harris on notice that his conduct violated the Fourth Amendment. With regard to
Officer Bracey, Baxter did not develop any substantive argument that he is not
entitled to qualified immunity and thus have waived the opportunity to do so.
Accordingly, Officers Harris and Bracey request that this Court reverse the District
Court and grant them qualified immunity. Alternatively, the Court should remand
the case back to the District Court so that it may consider the clearly established
prong of the qualified immunity analysis.

Respectfully submitted,

THE DEPARTMENT OF LAW OF THE
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JON COOPER

DIRECTOR OF LAW

/s/Melissa Roberge
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(615)862-6341
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FILED
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ALEXANDER L. BAXTER, ; DEBORAH S. HUNT, Clerk
Plaintiff-Appellee, )
) ON APPEAL FROM THE UNITED
V. ) STATES DISTRICT COURT FOR
) THE MIDDLE DISTRICT OF
BRAD BRACEY; SPENCER R. HARRIS, ) TENNESSEE
)
Defendants-Appellants. ) OPINION

BEFORE: THAPAR, BUSH, and NALBANDIAN, Circuit Judges.

NALBANDIAN, Circuit Judge.

A neighbor caught Alexander Baxter burglarizing a house and called the police. Soon
Baxter heard sirens and saw a helicopter looking for him, so he ran to another house (one he had
broken into before) and hid in the basement. But the canine unit arrived and quickly sniffed him
out. After giving several warnings, one of the officers released his dog, who apprehended Baxter
with a bite to the arm. Baxter says he had already surrendered when the dog was released, and so
the two officers violated his constitutional right to be free from excessive force. The case is before
us now on an interlocutory appeal after the district court denied the officers’ claims of qualified
immunity. We reverse that decision because the officers’ conduct, whether constitutional, did not

violate any clearly established right.
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L.

Officers Spencer Harris and Brad Bracey arrested Alexander Baxter on January 8, 2014
after he committed an aggravated burglary and fled the scene. A neighbor caught Baxter breaking
into a home and called the police. He fled once he heard sirens and saw the helicopter—first hiding
in a car, and then seeking refuge in the basement of a house he had previously broken into. There,
Baxter hid between a chimney and a water heater while he watched and listened to the officers
outside.

Harris and Bracey were part of Nashville’s canine unit, which is deployed for serious
crimes such as aggravated burglary. The two of them entered the house with their dog, Iwo. Bracey
announced they would release the canine if Baxter did not surrender. Although Baxter heard the
warnings, he stayed quiet. Harris—the dog’s handler—repeated the warning. Again, Baxter
remained quiet. So Harris released Iwo, who quickly found Baxter downstairs.

The two officers followed Iwo into the basement and—according to Baxter—surrounded
him. Baxter claims that he raised his hands in the air when they came downstairs. But he never
responded to the officers’ warnings or communicated about where he was hiding. Within five to
ten seconds of discovering Baxter, Harris again released Iwo—this time to apprehend him. Iwo
restrained Baxter with a bite to the arm. The medical records reveal only one bite on Baxter’s
underarm, revealing that Iwo followed his training by apprehending Baxter with a single bite.
Harris eventually commanded Iwo to release Baxter and placed him under arrest.

Baxter, proceeding pro se, sued Harris and Bracey under 42 U.S.C. § 1983. He asserts an
excessive-force claim against Harris and a failure-to-intervene claim against Bracey. Originally,
Bracey alone moved to dismiss the suit against him, arguing that qualified immunity shielded him

from Baxter’s somewhat amorphous claim that he failed to prevent the canine apprehension.
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Baxter’s complaint, we held, pleaded sufficient facts to withstand a motion to dismiss. But those
facts must bear out during discovery for Baxter to defeat a motion for summary judgment. And
that is where we are today.

After discovery, both officers moved for summary judgment, and the district court rejected
both claims. The district court held that summary judgment was inappropriate because Baxter’s
testimony corroborated the factual assertions in the complaint that this court previously upheld
against a motion to dismiss. If those facts were enough to defeat qualified immunity in a complaint,
the court reasoned, Baxter’s supporting testimony should do the same. Harris and Bracey then filed
this interlocutory appeal. See Plumhoffv. Rickard, 572 U.S. 765, 771-72 (2014).

I1.

Our inquiry here is guided by the interlocutory posture of the case. Because the district
court denied summary judgment to the defendants, we must determine whether “the undisputed
facts or the evidence viewed in the light most favorable to the plaintiff fail to establish a prima
facie violation of clear constitutional law.” Berryman v. Rieger, 150 F.3d 561, 563 (6th Cir. 1998).
We will not weigh into credibility issues or try to resolve factual disputes. See Estate of Carter v.
City of Detroit, 408 F.3d 305, 310 (6th Cir. 2005). Our task is much simpler. We must decide the
“neat abstract issue[] of law” regarding whether Baxter’s version of the facts amounts to a clear
constitutional violation. See Berryman, 150 F.3d at 563 (quoting Johnson v. Jones, 515 U.S. 304,
317 (1999)).

The clarity of the constitutional violation is critical. An individual suing under § 1983 must
demonstrate two things: First, that the officer violated his constitutional rights. And second, that
the violation was “clearly established at the time.” District of Columbia v. Wesby, 138 S. Ct. 577,

589 (2018) (internal quotation marks omitted). The “clearly established” prong sets up an exacting
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standard in which the plaintiff must show that “every reasonable official would understand that
what he is doing is unlawful.” /d. (internal citations and quotations omitted). “It is not enough that
the rule is suggested by then-existing precedent”—it must be “beyond debate” and “settled law.”
Id. at 589-90 (emphasis added) (quoting Hunter v. Bryant, 502 U.S. 224, 228 (1991)). The effect
is that qualified immunity protects “all but the plainly incompetent or those who knowingly violate
the law.” Malley v. Briggs, 475 U.S. 335, 341 (1986).

Relevant here, courts can jump straight to the second question and dispose of a claim
without deciding whether the officer’s conduct violated the plaintiff’s constitutional rights. See
Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011). So long as the alleged violation has not been clearly
established, the officers receive qualified immunity and the suit can be dismissed. See id.
Proceeding in this way is often appropriate in “cases in which the briefing of constitutional
questions is woefully inadequate.” See Pearson v. Callahan, 555 U.S. 223, 239 (2009). By
resolving the issue on only the second prong, courts avoid “expending scarce judicial resources to
resolve difficult and novel questions of constitutional or statutory interpretation that will have no
effect on the outcome of the case.” Ashcroft, 563 U.S. at 735 (internal quotations and citations
omitted).

That is the case here. The officers are entitled to qualified immunity because Harris’s use
of the canine to apprehend Baxter did not violate clearly established law. And because this court
does not have the benefit of sophisticated adversarial briefing from both parties, we decline to
resolve the more complex constitutional question raised by Baxter’s claim. See Pearson, 555 U.S.
at 239.

The Fourth Amendment’s prohibition against unreasonable seizures protects individuals

from an officer’s use of excessive force while making an arrest. See Graham v. Connor, 490 U.S.
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386, 394-95 (1989). Whether the force was excessive turns on its objective reasonableness under
the totality of the circumstances. /d. at 395-96; Kostrzewa v. City of Troy, 247 F.3d 633, 639 (6th
Cir. 2001). And the reasonableness of the officer’s force “must be judged from the perspective of
a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.” Graham, 490
U.S. at 396.

We have demarcated the outer bounds of excessive-force cases involving canine seizures
with some degree of clarity. In this circuit, for example, we have held that officers cannot “use][]
an inadequately trained canine, without warning, to apprehend two suspects who were not fleeing.”
Campbell v. City of Springboro, 700 F.3d 779, 789 (6th Cir. 2013). But just as clearly, we have
upheld the use of a well-trained canine to apprehend a fleeing suspect in a dark and unfamiliar
location. See Robinette v. Barnes, 854 F.2d 909, 913-14 (6th Cir. 1988). These cases and their
progeny establish guidance on the ends of the spectrum, but the middle ground between the two
proves much hazier.

Baxter’s case looks closer to Robinette than Campbell—but the fit is not perfect. Like the
suspect in Robinette, Baxter fled the police after committing a serious crime and hid in an
unfamiliar location. He also ignored multiple warnings that a canine would be released, choosing
to remain silent as he hid. And unlike Campbell, the canine here was properly trained with no
apparent history of bad behavior. All of these facts would lead a reasonable officer to believe that
the use of a canine to apprehend Baxter did not violate the Fourth Amendment. See Graham,
490 U.S. at 396; Robinette, 854 F.2d at 913—14.

Militating against those facts is Baxter’s claim that he surrendered by raising his hands in
the air before Harris released the dog. This conduct might show that he did not pose the kind of

safety threat justifying a forceful arrest. See, e.g., Ciminillo v. Streicher, 434 F.3d 461, 467 (6th
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Cir. 2006). But Baxter does not point us to any case law suggesting that raising his hands, on its
own, is enough to put Harris on notice that a canine apprehension was unlawful in these
circumstances. That’s because even with Baxter’s hands raised, Harris faced a suspect hiding in
an unfamiliar location after fleeing from the police who posed an unknown safety risk—all factors
the Campbell court identified as significant to determining whether the seizure was lawful. See
Campbell, 700 F.3d at 788—89.

Given all of this, we cannot say that Harris violated any clearly established law in using
Iwo to apprehend Baxter. Even if Baxter raised his hands, the other circumstances—undisputed in
the record below—weigh against a finding that “every reasonable official would understand that
what [Harris did] is unlawful.” Wesby, 138 S. Ct. at 589 (internal quotations omitted). For that
reason, Harris is entitled to qualified immunity.

We reach this decision mindful of the fact that, on appeal from the prior motion to dismiss,
we held that Baxter’s right to be free from excessive force was clearly established under Campbell.
But there, we looked only at the facts as pleaded in the complaint. Baxter alleged that he
surrendered before the arrest, and his complaint was understandably silent about whether Iwo had
proper training or the time that elapsed before Harris released the dog. The facts revealed during
discovery add much-needed color to this case—as they often do. We now know that Iwo was well-
trained, that Harris released him within only a few seconds after entering the basement, and that
Baxter fled the scene, hid in the basement, was warned twice, and still never communicated with

the officers before being apprehended. All of these facts change the analysis and move the well-
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pleaded claims to a place where we cannot say that “every reasonable official would understand
that what he is doing is unlawful.”! Wesby, 138 S. Ct. at 589 (internal quotation marks omitted).

Finally, it follows from there that Bracey receives the same protection of qualified
immunity. Police officers “can be held liable for failure to protect a person from the use of
excessive force.” Turner v. Scott, 119 F.3d 425, 429 (6th Cir. 1997). Such a claim requires proving
that the officer “observed or had reason to know that excessive force would be or was being used”
and “the officer had both the opportunity and the means to prevent the harm from occurring.” /d.
While there are numerous reasons to find that Baxter cannot prevail on this claim, the first is the
most obvious: If it is not clearly established that Harris used excessive force in apprehending
Baxter, it cannot be that Bracey observed or had reason to know that excessive force would be
used.

II1.
For the above-stated reasons, we REVERSE the district court’s order denying summary

judgment.

!t also bears mentioning that only Bracey filed the initial motion to dismiss. Harris, who is directly
responsible for the canine apprehension, defends his conduct under qualified immunity for the first
time.
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